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IN THE COURT OF ADDL. SESSIONS JUDGE:: SONITPUR, 

TEZPUR::ASSAM 

 

 

    PRESENT:-  N. AKHTAR, AJS 

      Addl. Sessions Judge, 

      Sonitpur::Tezpur. 

 

Criminal Appeal (S-1) No. 05 of 2019 

 

Md. Zafar Mallik------------Appellant 

-Vs- 

   1. State of Assam and, 

   2. Musst. Parbina Begum--------Respondents 

 

APPEARANCE:  

FOR THE APPELLANT  :-  Ms. C.Choudhury, Advocate.  

FOR THE RESPONDENT :-  Mr.P.K.Sharma, Learned Addl. PP. 

DATE OF HEARING  :-  01.07.2019. 

DATE OF JUDGMENT  :-  12.07.2019. 

 

JUDGMENT 

1. Challenge in this appeal is to the judgment and order of conviction and 

sentence dated 7.12.2018 passed by the learned Judicial Magistrate, 

First Class, Sonitpur, Tezpur in GR Case No. 1027/2014 whereby the 

aforesaid appellant having been convicted U/s 498-A of the IPC, has 

been sentenced to suffer rigorous imprisonment for 6 (Six) months and 

to pay a fine of Rs.5000/- (Rupees five thousand).   



P a g e  | 2 

Criminal Appeal (S-1) No. 5 of 2019 

Page 2 of 10 
 

2. Brief facts which are necessary for disposal of this appeal may 

be stated as follows: 

An FIR was lodged on 2.5.2014 by one Musst. Parbin Begum 

whereupon, Tezpur PS Case No. 502/2014 U/s 498-A of the IPC was 

registered. The allegation of the informant is that she was married to 

the accused about eight years back. But after marriage, she was 

subjected to physical and mental cruelty by the accused on account of 

demand of dowry etc. She was driven out of the matrimonial home 

several times. However, the issues were resolved from time to time 

with the intervention of the villagers. After birth of her third child, the 

accused again started torture upon her raising some illegal demands 

and drove her away. Hence, the FIR was lodged whereupon, 

investigation was conducted and the accused was charge-sheeted.   

3. On appearance of the accused, charge was framed U/s 498-A of the 

IPC and the trial commenced. Prosecution examined as many as 7 

(Seven) witnesses. Defence adduced no evidence. Finally, the learned 

trial court heard the arguments and passed the impugned judgment 

and order of conviction and sentence as afore-stated.  

4. Feeling aggrieved by the said judgment and order of conviction and 

sentence, the appellant has preferred this appeal. On perusal of the 

memorandum of appeal, it appears that the impugned judgment and 

order of conviction and sentence has been assailed on as many as 15 

(Fifteen) grounds. However, on consideration of memo of appeal in 

substance and all other relevant aspects, the following point is 

formulated for determination: 

 Whether the impugned judgment and order of conviction 

and sentence passed by the learned Judicial Magistrate, 

First Class, against the present appellant is sustainable in 

law or needs any interference in this appeal? 
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:DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

5. I have carefully perused the memorandum of appeal and also the 

impugned judgment and order of conviction and sentence. The 

evidence adduced by the prosecution in the case has been gone 

through. The arguments advanced by the learned counsel for both the 

sides have also been duly considered. 

6. The learned Addl. P.P. has argued that the learned trial court has rightly 

appreciated the evidence on record and thus, has come to a correct 

finding regarding the guilt of the accused/appellant which does not call 

for any interference in this appeal.  

7. On the other hand, it was argued by the learned counsel for the 

appellant that the learned trial court could not appreciate the evidence 

on record in its true perspective and thus, came to an erroneous finding 

which is unsustainable in law. 

8. Before proceeding further, it would be appropriate here to have a look 

at the provisions of Sec. 498(A) IPC as it stands on the statute: 

“498(A). Husband or relative of husband of a woman subjecting 

her to cruelty -- Whoever, being the husband or the relative of 

the husband of a woman, subjects such woman to cruelty shall 

be punished with imprisonment for a term which may extend to 

three years and shall also be liable to fine. 

Explanation - For the purpose of this section. "cruelty" means- 

(a) any willful conduct which is of such a nature as is likely to 

drive the woman to commit suicide or to cause grave injury or 

danger to life, limb or health (whether mental or physical) of the 

woman; or 

(b) harassment of the woman where such harassment is with a 

view to coercing her or any person related to her to meet nay 



P a g e  | 4 

Criminal Appeal (S-1) No. 5 of 2019 

Page 4 of 10 
 

unlawful demand for any property or valuable security or is on 

account of failure by her or any person related to her to meet 

such demand. 

9. The basic purport of the statutory provision is to avoid 'cruelty' which 

stands defined by attributing a specific statutory meaning attached 

thereto as noticed herein before. Two specific instances have been 

taken note of in order to ascribe a meaning to the word 'cruelty' as is 

expressed by the legislatures : Whereas explanation (a) involves three 

specific situations viz., (i) to drive the woman to commit suicide or (ii) 

to cause grave injury or (iii) danger to life, limb or health, both mental 

and physical, and thus involving a physical torture or atrocity, in 

explanation (b) there is absence of physical injury but the legislature 

thought it fit to include only coercive harassment which obviously as the 

legislative intent expressed is equally heinous to match the physical 

injury : whereas one is patent, the other one is latent but equally 

serious in terms of the provisions of the statute since the same would 

also embrace the attributes of 'cruelty' in terms of Section 498(A). 

(Girdhar Shankar Tawade vs State Of Maharashtra reported in 

AIR 2002 SC 2078) 

10. I may also point out here that the constitutional validity of the penal 

offence of Sec.498(A) IPC was put to challenge in the Hon’ble Apex 

Court and while upholding the constitutional validity, the Hon’ble 

Apex Court, in the case of Sushil Kumar Sharma-Vs-Union of 

India and Ors, reported in (2005) 6 SCC 281, made the following 

observations: 

 “If cry of "wolf" is made too often as a prank 

assistance and protection may not be available 

when the actual "wolf" appears.There is no question 

of investigating agency and Courts casually dealing with 

the allegations. They cannot follow any strait jacket 
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formula in the matters relating to dowry tortures, deaths 

and cruelty.It cannot be lost sight of that ultimate 

objective of every legal system is to arrive at truth, 

punish the guilty and protect the innocent. There is 

no scope for any preconceived notion or view.It is 

strenuously argued by the petitioner that the 

investigating agencies and the courts start with 

the presumption that the accused persons are 

guilty and that the complainant is speaking the 

truth.This is too wide available and generalized 

statement. Certain statutory presumption are drawn 

which again are reputable. It is to be noted that the role 

of the investigating agencies and the courts is that of 

watch dog and not of a bloodhound.It should be their 

effort to see that an innocent person is not made 

to suffer on account of unfounded, baseless and 

malicious allegations.” 

11. In view of the above legal observations pertaining to the 

offence under Sec.498 (A) IPC, it has been clear that no court 

or investigating agency dealing with the allegation of Sec. 498-

Aof the IPC, should take a preconceived notion or view as 

regards the innocence or guilt of the alleged offenders. It has 

further been highlighted that the allegations ought not to be dealt with 

casually and efforts ought to be made to see that no innocent person is 

made to suffer on account of baseless and malicious allegations. 

12. It is important to mention at the outset that in a case U/s. 498-A of IPC, 

the evidence of the victim woman is of paramount importance. But at 

the same time the Court has to look into the substance of the allegation 

to satisfy itself as to whether the allegations brought by the victim 

woman in fact, constitute cruelty within the meaning of Sec.498(A) of 

IPC or not. In the present case, it appears from the evidence of the 
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PW1 who is the alleged victim woman that since after her marriage with 

the appellant, she was tortured by the appellant in different ways for 

which she had to leave her matrimonial home several times and had to 

take shelter in her parental home. 

13. It further appears from her evidence that many a time, settlement was 

arrived at by the intervention of the villagers. When she was carrying a 

pregnancy of about four months, she went to her parental home. The 

appellant went to take her back but she was not allowed to come with 

the appellant/husband because of her ill health. Thereafter she waited 

for a long time but the appellant did not come to take her back. So she 

herself came to her matrimonial home when her pregnancy was of 

about six months. At that time there was nobody in the house of her 

husband and she stayed there for two months.  Then she was admitted 

in Tezpur Civil Hospital where she had given birth to a female child. 

After about three days of birth of the child, the accused appellant came 

and took her to his house. However, PW1 had to leave her matrimonial 

home once again as she became sick and no treatment was offered to 

her in her matrimonial home. PW1 has further stated that when she 

was recovered and came to the house of the accused/appellant, he ran 

away from the house. She has also stated in her evidence that the 

accused/appellant used to torture her on demand of cash and also 

entertained baseless doubt on her. She was also abused for no valid 

reason and was not allowed to move anywhere. She has also stated 

that after her marriage a cash of Rs.20,000.00 (Rupees twenty 

thousand) only was given by her father to her husband. 

14. From the aforesaid evidence of the PW1, it primarily appears that her 

allegations are too wide and generalized. It is not understood as to 

what she was complaining about. There is no clinching evidence to 

show that she was physically assaulted by the accused. Moreover, there 

is no clear evidence on record to show as to on how many occasions 

the accused/appellant raised illegal demands and on how many 
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occasions such demands were met. It further appears from her 

evidence that on various occasions she had left her matrimonial home 

and took shelter on her parental home but there is no convincing 

evidence on record to show as to what really prompted her to leave the 

matrimonial home on those occasions. She has stated that on few 

occasions she fell ill but she was not offered treatment. This is indeed 

not expected of a husband. But this court needs to see whether such 

conduct on the part of the husband in fact amounts to cruelty within 

the meaning of Sec. 498-A of the IPC. It must be remembered here 

that there may be certain conducts on the part of the husband which 

may be highly reprehensible but do not amount to cruelty within the 

meaning of Sec. 498-A of the IPC. 

15. The decision of Paresh Rai Vs State of Assam reported in 2006(2) 

GLT 146 is worth-mentioning here and the relevant observations are 

as follows: 

“The expression "Cruelty" under Section 498-A, IPC, 

though attempted to be explained, is in wide terms. What 

would amount to cruelty, particularly, under the first part 

of the explanation is not capable of any precise meaning. 

The conclusion that has to be reached will have to 

depend on the facts and circumstances of each case 

having regard to the object behind introduction of Section 

498-A, IPC by the Criminal Law (Second Amendment) Act 

46 of 1983. Care and caution must be exercised 

while determining the liability of an accused under 

the section to eschew all subjective notions of 

what is cruel and to base the eventual conclusion 

on an objective foundation. What is sought to be 

emphasized is that all individual notions of what is 

cruel may not amount to cruelty under Section 

498-A, IPC though it must be admitted that such 
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cruelty may take various subtle forms.In the 

present case, the conduct of the husband in not 

visiting his wife during her illness is certainly 

reprehensible. But, it is the considered view of the 

Court that such conduct of the husband, in the 

totality of the facts of the present case, would fall 

short of the requirements to bring home the 

offence under Section 498-A, IPC.” 

16. It is further noticeable that there is no clinching evidence on record to 

show that there was consistent torture on her on different occasions 

which compelled her to leave her matrimonial home from time to time. 

While on one occasion, she had attributed her illness to be the reason 

for leaving her matrimonial home, on another occasion, she had stated 

that her leaving of the matrimonial home was occasioned due to the 

fact that she was not offered treatment during her ailment. Thus, the 

evidence of PW1 is not found to be coherent. 

17. It further appears from the evidence of PW1 that though she left her 

matrimonial home but subsequently she also came back to her 

matrimonial home and this process continued for several times. It is 

beyond comprehension as to how PW1 could come back to her 

matrimonial home after she was cruelly treated by her husband. 

Moreover, it further appears from the evidence of PW1 that she got 

married with the accused/appellant in 2006 but she filed the FIR on 2-

5-14. It is, thus, clear that she was tolerating the cruel treatment of the 

accused/appellant for long eight years while in the meantime three 

children were also born to her. In my considered opinion, if she was in 

fact, tortured continuously by the husband there was no reason for her 

to wait for eight years to take recourse. Thus, from total analysis of the 

evidence of PW1, it cannot be safely concluded that the conduct of her 

husband amounted to cruelty within the meaning of Sec. 498-A of IPC. 

On perusal of rest of the evidence on record, it does not convincingly 
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appear that the alleged victim woman was continuously tortured by the 

accused/appellant in such a magnitude that it ultimately constituted 

physical or mental cruelty within the meaning of U/s. 498-A of IPC. 

Moreover, from the evidence of PW2 who is the father of the PW1, it 

nowhere appears as to how many times illegal demand for cash was 

raised by the accused/appellant and how many times those demands 

were met by the PW2. Moreover, the evidence on record clearly shows 

that many a time the differences between the PW1 and her husband 

was sorted out with the intervention of the villagers but no such villager 

has been examined by the prosecution to show as to what the nature of 

cruelty was and what the basic allegation of the wife was against her 

husband. Ld. counsel for the appellant has also submitted that the 

evidence on record clearly shows that the accused/appellant was 

suffering from cancer just after the birth of third child and this was the 

reason why the PW1 voluntarily left her matrimonial home and brought 

false and concocted allegation against her husband. 

18. I have gone through the evidence on record and I have found that the 

fact that the accused/appellant contacted cancer after birth of the third 

child has been substantiated by the evidence on record. PW1 herself 

admitted that her husband is a patient of cancer and he contacted 

cancer after birth of the younger daughter. In view of the aforesaid 

position, the possibility that the PW1 might leave the company of the 

husband on account of the husband suffering from cancer, cannot be 

completely ruled out. On perusal of the impugned judgment it appears 

that the Ld. Trial Magistrate has categorically relied on the evidence of 

PW1 and thus has given the conclusion regarding the guilt of the 

accused U/s. 498-A of IPC. It further appears from the impugned 

judgment that the Ld. Trial Court has not evaluated the substance of 

the allegation but absolutely relied on certain omnibus statement made 

by the PW1 with regard to “meting out of alleged cruelty” to her by the 

accused/appellant. It is to be noted here that in a case U/s.498(A) of 
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IPC it is the duty of the Court to go to the root of the allegation and to 

satisfy itself as to whether the allegations brought by the wife has a 

ring of truth or not. Moreover, a bare statement of allegation cannot be 

accepted by the Court to be true and no finding of conviction/guilt 

ought to be recorded by the Court. The evidence on record has to be 

appreciated in the light of the broad probabilities and all connecting 

circumstances appearing from the evidence on record. 

19. In the present case, it appears to me that the Ld. Trial Court has 

hurriedly accepted the evidence of the PW1 and jumped to a conclusion 

of guilt without going to judge the intrinsic worth of the evidence of 

PW1 in the light of surrounding circumstances.  

20. In the light of what has been discussed and pointed out above, I am of 

the view that the impugned judgment and order of conviction and 

sentence passed by the learned trial court cannot not be sustainable in 

law.  

21. The appeal hence, stands allowed and the impugned judgment 

and order of conviction and sentence stands set aside. The 

accused/appellant is not found guilty of any offence as charged 

and as such, acquitted of the same and set at liberty forthwith. 

22. Let the relevant case record be sent back to the learned Judicial 

Magistrate, First Class, Sonitpur, Tezpur with a copy of this judgment.  

  Given under my hand and seal of this court on the 

12thday of July/2019. 

Typed and corrected by me: 

Addl. Sessions Judge, 
                                              Sonitpur:: Tezpur. 


